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Welcome to the Union Update!

This is the second edition of our periodic newsletter, the Union Update, which discusses recent decisions and legislation relevant to public sector union members, with a focus on those issues effecting firefighters, corrections officers and law enforcement personnel.
The newsletter is primarily designed to assist union leaders, not only in keeping up to date on recent changes in the law, but also by providing some in depth discussions of important issues which are likely to be faced in the course of representing your members.  However, individual union members may also find the contents interesting, and a more knowledgeable membership is always a good thing.  So please feel free to copy and distribute this newsletter among your membership.  Upon request we can also provide an electronic copy for circulation among your members via e-mail.
However, a word of caution … please be sure that any distribution of the newsletter, whether in hard copy or by e-mail, that occurs at the workplace or utilizing employer-owned equipment or e-mail accounts is done in conformance with applicable contract provisions or established past practice.  The best practice would be to distribute it at union meetings or through non-employer e-mail accounts.
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Buffalo Professional Firefighters Ass’n

Interest Arbitration

In October, the New York State Court of Appeals issued a decision in the ongoing saga of the interest arbitration between the Buffalo Professional Firefighters Association and the City of Buffalo.  Unfortunately, it demonstrates the shortcomings of the system which was supposedly put in place to provide a resolution to stalled negotiations, and the real world effects on members of delays that can accompany that process, especially once the courts become involved.
The Firefighters’ last collective bargaining agreement expired on June 30, 2002. 

continued on p. 2

Negotiations were unsuccessful and impasse was jointly declared on September 30, 2003.  Mediation was also not successful and lengthy arbitration hearings were held at the end of 2004 and early 2005.

The Firefighters proposed a 3.4% per year wage increase, while the City and the Fiscal Stability Authority created in an attempt to deal with the City’s serious fiscal problems proposed no wage increase.  The arbitration panel eventually awarded increases of 2.1% and 3.4% for the two years at issue.  Citing the City’s “unprecedented” financial crisis, the panel determined that it could not strictly follow the traditional rule of parity between police and firefighters.

However, the panel also issued a ruling on the issue of health care, which both parties had agreed was not before the panel for determination.  The Union and the City had reached a tentative agreement on health care prior to the arbitration proceedings, although the Union subsequently challenged the validity of the agreement and filed several grievances, as the tentative agreement was not ratified by its membership.  The panel essentially issued an award reflecting the tentative agreement, and in part relied upon the cost savings from that agreement to support its wage award.

The Union challenged the award and it was vacated by Supreme Court.  However, on appeal, the Fourth Department reinstated the panel’s award as to wages, but affirmed that it should not have issued an award on health care, as that issue was not before it.
The Court of Appeals then held that the wage portion of the award alone could not be upheld, as it had been interdependent with the health care award, which it agreed was improper.  Therefore, the entire award was vacated and the matter remanded to the arbitration panel.

This case is noteworthy, not necessarily because it established any groundbreaking new law, although it did clarify some important issues, but because it demonstrates the real effect on union members of the lengthy and sometimes ineffective procedures for resolving deadlocked negotiations.  

After a four-year long course through the judicial system, the matter is back before the arbitration panel and the members have been without a new contract, and without any wage increase, since June 2002.
So what is the lesson for union officers?  The potential length of the dispute resolution process, including possible court challenges to a decision, and the corresponding freeze on the terms and conditions of the expired contract, must be taken into account.  That is certainly not to say that a union should be unwilling to resort to interest arbitration.  In fact, interest arbitration may often be the best route when dealing with an unreasonable public employer.  For example, the Buffalo Firefighters clearly had little to lose by proceeding to arbitration, as the offer on the table was 0%.
The biggest downside to the delay caused by the process, from the union’s perspective, is typically that wages will not increase and there is no guarantee of a retroactive award.  However, where the employer is seeking to remove or reduce other benefits, the delay can actually be favorable to the union.

This case also highlights the fact that by the time an arbitration panel issues an award, which by statute can only be for a two-year term, or three years if there is agreement, it is likely that new contract will already be expired and the process will need to begin again.  Unfortunately, given the statutory framework and the practical realities of negotiations and scheduling, this problem is not susceptible to an easy fix.

Legislative Update

Tier V Retirement
On December 10, 2009, Governor Paterson signed a bill creating a new Tier V for public employees.  The measure, which had been previously proposed by the Governor and then abandoned, was reintroduced during the Extraordinary Session held by the Legislature on December 2 & 3, 2009 in an attempt to address the State’s fiscal difficulties.
Although the law itself states an effective date of January 1, 2010, it is applicable to all employees hired on or after the 30th day after the bill is signed into law, meaning it will govern the retirement for employees hired on or after January 9, 2010.

Under Tier V, members will be required to accumulate 10 years of creditable service before qualifying for service retirement benefits.  It also requires members to contribute 3% of their annual wages to the Retirement System.

The new Tier V also places a limit on the amount of overtime which can be factored in when determining a member’s final average salary.  Such overtime pay cannot exceed 15% of the member’s regular annual wages.  

The Tier V bill also extends PERB’s authority to refer disputes to binding arbitration for an additional 4 years.
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Minimum Staffing 
Lockport Firefighters
Minimum staffing levels are often a serious concern for police, firefighters and corrections officers.  In the face of budget problems, public employers often attempt to reduce costs by reducing staffing.  While no employees like to deal with the additional work that comes from staff reductions, for our members such reductions can pose very real and very serious safety concerns.  However, as a general matter, at least in the absence of specific contract language, determining the level of services provided to the public is frequently considered a management prerogative.  
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A recent decision in a grievance arbitration involving the Lockport Professional Firefighters Association, IAFF 963, may give members some hope, and provides guidance on the type of evidence which should be presented if pursuing a similar grievance.

In Lockport, the collective bargaining agreement contained a provision stating that the City agreed to man all equipment with “adequate manpower to assure … the safety of the men ….”  When the City reduced minimum staffing from 10 to 9, the union filed a grievance, which was ultimately upheld.

The arbitrator rejected the City’s claim that this provision was not clearly defined, holding that the parties obviously intended it to have some meaning.  He also found that, although wise use of taxpayer dollars was a laudable objective, the safety of the firefighters must be placed above all other considerations.
It appears from the written decision that the union did an excellent job of presenting objective evidence to support its claim.  This can serve as an example to others.  The union had an expert perform an independent evaluation of the City’s fire hazards, based upon the type and location of structures, facilities handling hazardous materials, etc.  It also presented evidence of national standards which, although not binding on the City, served as persuasive evidence, along with past practice and the Fire Chief’s stated opposition to the reduction.

It is also worth noting that, according to the evidence, overtime payments dramatically increased following the reduction.  While not directly relevant to the merits of the grievance, this would appear to negate the City’s stated rationale for the reduction in the first place, which was to save money.  This suggests that, in addition to challenging proposed reductions through grievance or improper practice proceedings, it is also worth crunching the numbers to determine if the municipality’s plan will actually save any money. 
Improper Practices
Employer Can’t Survey Union Members
An Administrative Law Judge held that Monroe County clearly committed an Improper Practice by mailing a survey to members of a represented bargaining unit which inquired as to support for the union.  The survey made several negative statements about the union and then asked the employees to indicate whether or not they supported the union.
The ALJ rejected each of the County’s arguments, which were clearly not supported by existing law.  Especially as the County could not at that time have filed any petition for decertification, the clear purpose of the survey was to undermine support for the union.  In fact, the ALJ noted that “PERB has never sanctioned or endorsed the use of employer polls to determine employee support for a union.”

While this charge was pending, PERB actually went to court on behalf of the union and obtained an injunction prohibiting the County from obtaining the results of the survey from the independent polling group it had retained to conduct the poll.  The Supreme Court, Albany County, granted the injunction, agreeing that it was likely the charge would be upheld and that the union would suffer irreparable harm if the County obtained the results.  This simply reinforces how clearly unlawful were the actions taken by the County.
42 PERB 4547 (ALJ Doerr) 
Weingarten Rights
An Administrative Law Judge has ruled that the right to union representation at an interview where there reasonably appears to be a potential for discipline - the so-called “Weingarten Right” set forth in Section 209-a.1(g) of the Act – applies to probationary employees.  The ALJ rejected the employer’s contention that it was not applicable because, as a probationary employee, the employee could be removed for any reason and was not required to be disciplined under the procedures established by Section 75 of the Civil Service Law.  The ALJ noted that, although subsection (g) does refer to “discipline”, the Weingarten decision itself is broader, referring to any adverse effect on employment.  Based on the sponsoring memorandum which accompanied the legislation, it was clear that New York was intending to convey on public employees the full breadth of the Weingarten rights.
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42 PERB 4552 (ALJ Comenzo)

GML § 207-a and 207-c
Mandatory or Nonmandatory?
General Municipal Law § 207-a, which is applicable to firefighters, and § 207-c, which is applicable to police and corrections officers, provides specific benefits, in the form of medical care and the continued receipt of full wages, in the case of disability resulting from the performance of duty.  Although relatively simple in concept, implementation of the statute, and especially its interplay with negotiations and collective bargaining agreements, creates numerous issues and has resulted in a patchwork of various decisions from PERB and the courts.  

A complete analysis of the issues surrounding GML §§ 207-a/c is beyond the scope of this brief article, and may in the future serve as the topic for an entire newsletter.  However, a recent interest arbitration award bears mentioning.

The basic rule is that the initial determination as to eligibility of benefits is a management prerogative and a nonmandatory subject, while the procedures for challenging a denial of benefits or contesting a return to work order are mandatory.  However, various decisions have occasionally challenged this line of demarcation, such as Matter of Town of Orangetown, 40 PERB 7008 (Sup Ct, Albany County, 2007), which confirmed a Board decision holding that a municipality could not unilaterally impose a prohibition on the recording of medical examinations for GML § 207-c applicants.

This fall an interest arbitration panel, chaired by Louis Patack, issued an award governing the Town of Haverstraw police officers which implemented a comprehensive GML § 207-c policy.  The policy went far beyond establishing a procedure for challenging an initial determination, instead dictating procedures and requirements applicable from the very beginning of the process.

Thus, it would appear that the award resolved and imposed requirements relative to issues which have normally been viewed as nonmandatory.  The award was also not unanimous, and in fact the GML § 207-c procedure was imposed over the dissent of the panel’s union member.  However, both sides had submitted proposals for a GML § 207-c policy and it does not appear that either party filed an improper practice charge contesting the submission of nonmandatory subjects to the arbitration panel.
The Haverstraw award might simply reflect a situation where the parties, out of self-interest, decided not to challenge the submission of nonmandatory issues to the arbitration panel.  Or, it might signal a further blurring of the line between mandatory and nonmandatory issues when it comes to GML §§ 207-a/c.

Know Your Rights
“Garrity”
While it is certainly not always the case, under some circumstances an internal investigation conducted by the employer may concern actions which could potentially lead to criminal charges.  This can lead to a conflict between an employee’s Fifth Amendment right not to incriminate him or herself and the obligation to give a compelled statement to the employer.  This conflict has been resolved with the so-called Garrity Rule or Garrity Warnings.

The Rule, established by the United States Supreme Court in Garrity v. New Jersey, 385 US 493 (1967), holds that where an employee is compelled to answer questions as a condition of employment under threat of discipline or discharge, the answers cannot be used in any subsequent criminal proceeding against him or her.  However, the rule is not necessarily triggered merely because questioning is taking place.  The officer should declare that he or she is invoking the Garrity protections.  In fact, the declaration should be in writing, and in fact many municipalities have Garrity Warning cards that may be utilized and signed by the employee.

Once the Garrity protections are invoked, the officer must answer questions, and those answers can be utilized in subsequent internal disciplinary proceedings, but not in any criminal proceeding.  The subsequent questions must also be specifically and narrowly tailored to the performance of job duties and fitness for office.
Garrity provides “use” immunity, meaning that the statements cannot be used in any manner in the criminal proceeding.  This is broader than merely meaning the statements themselves cannot be introduced at trial.  The prosecution or members of the department conducting the criminal investigation cannot even use the statements to develop leads or other evidence.  In fact, there should be a complete separation of the investigation into the criminal and internal matters.  
Tasers: When Is Use Justified?
Many law enforcement officers are outfitted with Tasers, which can serve as an effective non-lethal, intermediate use of force.  Numerous cases have arisen, however, concerning whether or not their use in a particular situation was warranted.  The Ninth Circuit Court of Appeals’ decision in Bryan v. McPherson (Dec. 28, 2009), is the most recent announcement from a high level court on this issue.
In this case the suspect was stopped for a minor traffic infraction.  Somewhat bizarrely, he was dressed only in boxer shorts and, after exiting the vehicle against the officer’s orders, began to yell gibberish and hit his own thighs.  The officer, from twenty feet away and apparently without warning, then shot him with a Taser.  The suspect was temporarily paralyzed, falling on his face and shattering several teeth.  A doctor had to later use a scalpel to remove one of the Taser darts.

The Ninth Circuit affirmed a lower court decision which held that the officer was not entitled to immunity, as his actions appeared to be unreasonable and unlawful.  The Court noted that, although acting in a bizarre manner, the suspect did not appear to pose any threat to the officer.  The Court also noted that the stop was for a minor traffic violation and that the man appeared to exhibit signs of mental illness, suggesting that officers should be more reluctant to use force on a mentally ill suspect.  
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The Court’s decision held that Tasers should only be used where there is an immediate threat to an officer or members of the public.  The Court also noted that Tasers should not be treated the same as other nonlethal weapons, such as pepper spray or batons, as they cause severe pain and a foreseeable risk of injury.  Previously, some departments had permitted the use of Tasers to counter passive resistance, such as protestors who refuse to move, a practice which is now likely to cease.
Miscellaneous
A Sheriff in Arizona has a unique way of spreading holiday cheer – or torture, depending on your point of view – among the 8,000 inmates in his jail.  Maricopa County Sheriff Joe Arpaio plays Christmas music for 12 hours a day throughout the holidays, “especially Rudolph the Red-Nosed Reindeer and anything by Alvin and the Chipmunks”.  Inmates have brought six different lawsuits in an attempt to end the practice, claiming it constitutes cruel and unusual punishment.  All six lawsuits have been dismissed.
“You can’t do it unless you organize.” 

Samuel Gompers - Founder of the America Federation of Labor (AFL)
Trevett Cristo Salzer & Andolina P.C.’s
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She also noted that, contrary to the view often espoused by employers, it “has been noted in both public and private sector decisions … that the presence of a bargaining agent’s 


representative can be a benefit for all parties.”
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