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Welcome to the Union Update!

This is the third edition of our periodic newsletter, the Union Update, which discusses recent decisions and legislation relevant to public sector union members, with a focus on those issues effecting firefighters, corrections officers and law enforcement personnel.
PERB has (finally) released a new batch of published decisions and the U.S. Supreme Court has weighed in on issues including a police officer’s privacy expectations when utilizing department issued equipment, meaning there is plenty of new material to discuss.  

The newsletter is primarily designed to assist union leaders, not only in keeping up to date on recent changes in the law, but also by providing some in depth discussions of important issues which are likely to be faced in the course of representing your members.  However, individual union members may also find the contents interesting, and a more knowledgeable membership is always a good thing.  So, as always, please feel free to copy and distribute this newsletter among your membership.  Upon request we can also provide an electronic copy for circulation among your members via e-mail, or work with you to establish a link on an appropriate website.
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However, as we have previously warned, please be sure that any distribution of the newsletter, whether in hard copy or by e-mail, that occurs at the workplace or utilizing employer-owned equipment or e-mail accounts is done in conformance with applicable contract provisions or established past practice.  The best practice would be to distribute it at union meetings or through non-employer e-mail accounts.

Legislative Update

The Legislature is dysfunctional – although that hardly qualifies as an update.  While the budget debate, the emergency budget extenders and the threats of particular cuts are certainly relevant to members, they are subject to such constant change that anything would likely be out of date by the time this newsletter is circulated.  
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Once the debate/inaction has concluded, the final outcome will be summarized in a subsequent edition, at least to the extent that it relates to our members.
Improper Practices
Outside Employment -- Mandatory
In two separate decisions, the Board found that the employer violated its obligation to bargain when it unilaterally implemented policy changes restricting an officers’ right to engage in outside employment.

In Village of Catskill, the employer attempted to prohibit its officers from also being employed by any other law enforcement agency.  The Board found this to violate the long standing past practice, known to the employer, of members holding such dual employment. (U-27414)
In State of New York – Unified Court System, the employer attempted to put in place a policy restricting court officers from engaging in outside employment in establishments which sold alcohol.  It also sought to require employees to obtain prior approval to engage in any outside employment.  The Board found these measures to violate the Act.  It also held that members’ interest in earning extra income outweighed any extent to which the new policy might further the employer’s mission. (U-25956)
Policies effecting outside employment are mandatory and must be negotiated.
Weingarten Rights
it is necessary for the employee to clearly demand such representation.  Here, the ALJ dismissed the improper practice charge because there was not sufficient evidence that the employee had made such a request.

U-29032 (ALJ Maier)
Electronic Privacy

Many employees utilize computer, e-mail, phones, etc. which are provided by the employer.  This inevitably leads to issues concerning the privacy of communications made utilizing such equipment or software and the potential for disciplinary action for misuse.

Earlier this month, the Supreme Court issued a ruling concerning this issue in the case of City of Ontario v. Quon.  There, the City police department provided pagers to a number of officers, which were capable of sending and receiving text messages.  Under the plan purchased by the City, each was allotted a maximum number of text messages each month.  The City had a computer usage policy which stated that e-mails sent and received on City computers were subject to monitoring.  Although the policy did not explicitly state that it also applied to text messages, the City verbally informed members that the text messages would be treated the same as e-mails.

Several members repeatedly exceeded their monthly allotment, although in each instance they reimbursed the City for the overage costs.  However, in an attempt to determine if the allotment had been set too low, forcing officers to personally pay for business-related text messages, the City requested and obtained from the carrier transcripts of the text messages.  The City then utilized work schedules to redact any texts sent while off-duty.  It was then discovered that many of the on duty text messages were unrelated to the job.  And, in the case of Officer Quon, many were sexually explicit.  On some occasions he sent or received as many as 75 text messages unrelated to work during a single shift.
[image: image4.jpg]


[image: image5.jpg]PARENTALI

EXPLICIT]




Not surprisingly, Quon was then disciplined.  He then sued the City, claiming an unreasonable search and violation of his right to privacy.  While the district court had agreed, the United States Supreme Court disagreed, finding the search to have been reasonable and justified by a legitimate operational purpose.  However, it avoided issuing a clear ruling regarding whether or not Quon had a reasonable expectation of privacy in the message.  The Court’s justification for avoiding that issue was twofold, based both upon the rapid changes taking place in the technology, and the fact that determinations of reasonableness tend to be very case specific and turn in part on the particular policies, practices and statements made by supervisors. 
So what does this mean?  Employees utilizing employer provided devices or software should always act as though every call or message will be monitored.  It is far better to avoid the issue, as even a successful legal challenge may not repair the damage caused by the disclosure of information.  Take Officer Quon for instance.  Many of the sexually explicit text messages which were disclosed had been exchanged not only with his wife, but also with his girlfriend.  Even had his lawsuit been successful, and the employer been prohibited from utilizing the messages to pursue discipline, it is too late to keep his wife from finding out about his affair.
One alternate approach, at least with cell phones, is to have members utilize their own personal phones and negotiate a stipend or reimbursement into the collective bargaining agreement.  That way, the member is the subscriber and owner of the phone and plan, and the employer has no right to obtain any records from the provider without a court order.

Similarly, non-work e-mail, including union e-mail, should be sent and received from personal accounts.  Even if an employer has agreed to allow the use of the department’s e-mail for union business, the employer remains capable of viewing the messages.  Thus, an e-mail between members of the negotiating team discussing strategy could in theory be viewed by management.
Hopefully, all of our members are also aware that deleting an e-mail, text message or photo does not mean that it no longer exists.  Computer forensics can restore deleted items.  So remember, an e-mail is forever. 

Residency

Many of our members are subject to residency requirements.  Recently, such residency issues have been raised and ruled upon in a number of different forums.  

In NYS Office of Children and Family Services v. Lanterman, 14 NY3d 275 (2010), the New York State Court of Appeals ruled that terminations based upon a failure to maintain necessary credentials are not disciplinary actions.  In that case the Court was dealing with requirements for a teaching certificate and credentialed substance abuse counselor.  However, in analyzing the issue the Court referred to a prior decision Felix v. NYC Department of Citywide Administration, 3 NY3d 498 (2004), which had addressed residency requirements.  

The specific language of the code provision at issue in Felix, which explicitly provided for forfeiture of employment upon failure to maintain residency in the City, may provide grounds to distinguish it from other residency requirements.  Furthermore, in many cases the employer has imposed residency requirements through a department rule or regulation, which would most likely require the employer to proceed through the disciplinary process alleging a violation of such rule.  However, it does raise a concern, in that in some instances an employee may not be entitled to proceed under Section 75 or a negotiated disciplinary hearing.

Even in such cases though, an employee does have due process rights and is at least entitled to a hearing and an opportunity to contest the allegation.  
Furthermore, the process through which an employee may appeal an initial determination that he or she was not complying with a residency requirement has recently been held to constitute a mandatory subject of bargaining. See Matter of Niagara Falls Police Club, Inc. (City of Niagara Falls), 43 PERB 3005 (2010) (ALJ Fitzgerald).

Retiree Health Care
One of the most important benefits to retired members is the continued receipt of quality health insurance coverage.  However, as fiscal problems and escalating health care costs lead public employers to seek changes in the health care coverage provided to current employees, the status of coverage for retirees may be unclear.
Ultimately, a retiree’s right to health care depends on the language of the collective bargaining agreement in effect at the time of his or her retirement.  Some contracts clearly provide that retirees are simply entitled to the same coverage provided to current employees.  Under such a contract, changes in the health care provided to current employees would also be applied to retirees.  This may justifiably be seen as unfair to retirees, as they have no right or ability to participate in the negotiations involving the current members.  The retirees also would not benefit from any tradeoff where the union may agree to accept a lower level of health care coverage in exchange for another benefit, such as increased wages.  However, as long as the contract was clear, the retirees received exactly what they bargained for and what was promised to them at the time of their retirement.

Many contracts, however, include language to the effect that retirees will receive the health care coverage “as set forth in this Article”.  A provision of this nature can have a very different effect.  In essence, a retiree’s right to health care is locked in at the time of his or her retirement to the particular plan and contribution levels set forth in the contract.
 SEQ CHAPTER \h \r 1In Della Rocco v. City of Schenectady, 252 AD2d 82 (3d Dept 1998), the Appellate Division, Third Department was faced with an attempt by the employer to change the health care provided to its retired police officers and firefighters.  In that case, the City of Schenectady negotiated a change in health care plans with the unions representing current police officers and firefighters. See id. at 83.  The City then attempted to impose the new plan on retirees, who challenged the action. See id.  The retirees’ argument, which the Court accepted, was that the City “breached the collective bargaining agreement by altering the terms of the insurance under which members of the class had been covered, maintaining that when a member of the class retired the coverage to which that individual was entitled remained fixed in time and could not be changed.” Id.
The contract language regarding health care for retirees in that case stated that the City would provide coverage “equivalent to the plan presently in effect for each member of the Department and his family and for retired members and their families.” Id. at 84 (quotations omitted).  The Court held “that the phrase in question means that the retiree is entitled to the same or equivalent coverage during his retirement as the coverage in effect at the time he retired.” Id.  
The Court also noted two important points – that the various collective bargaining agreements each had effective terms of only a few years, and that once they retired, the former employees were no longer represented by the union and did not possess collective bargaining rights. See id.  Therefore, “since the retirees are not involved in subsequent negotiations, it is logical to assume that the bargaining unit intended to insulate retirees from losing important insurance rights during subsequent negotiations by using language in each and every contract which fixed their rights to coverage as of the time they retired.” Id.  
It is, however, important to note that such vested rights must be founded in a collective bargaining agreement.  Where the right to health care is provided merely through a Legislative resolution, the employer may change it at any time. See Aeneas McDonald PBA, Inc. v. City of Geneva, 92 NY2d 326 (1998).

Occasionally, a health care provider may eliminate a particular plan.  In that case, the employer’s obligation is the same as when such occurrence affects current union members – it is obligated to provide substantially equivalent coverage.
Finally, what means of redress do retirees have where an employer announces its intention to make an impermissible change?   SEQ CHAPTER \h \r 1If the collective bargaining agreement contains a provision expressly addressing retiree health care coverage and the grievance and arbitration provisions do not expressly exempt retirees, a dispute concerning those benefits may be grieved and submitted to arbitration. See City of Elmira v. Elmira Prof’l Firefighters’ Ass’n, AFL-CIO, I.A.F.F - Local 709, 34 AD3d 1075, 1077 (3d Dept 2006).  Retirees may also initiate a civil action, as was done in City of Schenectady.  

Although one court has held that retirees must use the grievance procedure, we feel that case was wrongly decided. See SEQ CHAPTER \h \r 1 Ledain v. Town of Ontario, 192 Misc2d 247, 256 (Sup Ct, Ontario County, 2002).

In many case, it will also be necessary to seek injunctive relief to preserve the status quo while either a grievance or civil action is completed.  This is especially true where retirees may be moved from a plan which is closed to new entrants.  Without an injunction, a court or arbitrator may lack the authority to later order the retiree restored to his or her prior coverage plan.  Due to the need to move quickly, you should contact your union representative or attorney immediately upon learning that an employer is even contemplating such a change.  

It is also important to note that, because retirees are not in the bargaining unit represented by the union, the union does not owe retirees any duty of fair representation.  However, unions may decide to voluntarily provide assistance to retirees seeking to challenge a proposed change in health care.  Such a decision should be made by the union’s executive board after careful consideration of many factors, including the union’s financial situation and the principle that unions exist so that individuals do not have to fend for themselves.  Current members should keep in mind that they will be retirees someday.
Know Your Rights
An employer cannot unilaterally prohibit an employee from videotaping a GML §207-a/c examination. See Matter of Orangetown, 40 PERB 7008 (2007).  Instead, the right to videotape such an examination is a term and condition of employment which must be negotiated.  As the fiscal crisis pressures employers to vigorously challenge 207-a/c cases, unions may want to consider taking such action.  This is especially true where the member is being ordered to an examination by a doctor notorious for finding people not disabled or attributing everything to preexisting injuries.  In such cases, a video may provide assistance in challenging a subsequent denial.  The mere presence of the videographer may also alter the doctor’s conduct of the examination.

Miscellaneous
Fifty-one New York City bus drivers collectively took 3,200 days of paid leave last year, an average of 62 days each, to "heal" over the workplace "injury" of being spit on by passengers. (Thirty-two other spit-upon drivers did not request leave.) An official with the Transport Workers Union called spitting "physically and psychologically traumatic" and requiring "recuperat(ion)." [New York Times, 5-25-10].  Luckily cops and firefighters are a bit tougher.

Wrap Up

As always, please do not hesitate to contact us with any questions or problems you may be encountering.  Please also let us know if you have any thoughts or suggestions for improving this newsletter.  If there are specific issues you would like to see discussed in future issues, or if you have a particular recent event or information which you would like to share with the rest of our readership, please let us know.

Comments or suggestions should be directed to Dan at 454-2181 or ddebolt@trevettlaw.com
“Labor is prior to, and independent of, capital.  Capitol is only the fruit of labor, and could never have existed if labor had not first existed.  Labor is the superior of capitol, and deserves much the higher consideration.”



Abraham Lincoln
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As discussed in prior editions, the Taylor Law provides employees with the right to union representation at an interview which could reasonably be believed to lead to disciplinary action. A recent decision reaffirmed, however, that 








PAGE  
6

